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Plaintiffs and defendant-intervenors, SKF USA Inc., SKF
France S.A. and Sarma (collectively “SKF’) nove pursuant to
USCIT R 56.2 for judgnent upon the agency record challenging
various aspects of the United States Departnment of Conmerce,
| nt er nati onal Trade Adm nistration’s (“Comrerce”) final
determ nation, entitled Antifriction Bearings (Oher Than
Tapered Roller Bearings) and Parts Thereof From France, Gernany,
ltaly, Japan, Singapore, and the United Kingdom Final Results
of Antidunping Duty Adm nistrative Reviews (“Final Results”), 62
Fed. Reg. 2081 (Jan. 15, 1997), as anended, Antifriction
Bearings (Other Than Tapered Roller Bearings) and Parts Ther eof
FromFrance., Germany, ltaly, Japan, and Si ngapore: Anended Fi nal
Results of Antidunping Duty Adm nistrative Reviews, 62 Fed. Reg.
14,391 (Mar. 26, 1997). Defendant-intervenors and plaintiffs,
The Torrington Conpany (“Torrington”) and SNR Roul enents (“SNR")
al so nove pursuant to USCIT R. 56.2 for judgnment upon the agency
record chal l enging certain aspects of Comrerce’s Final Results.

Specifically, SKF argues that Commerce erred in:
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(1) calculating constructed value (“CVv") profit; (2) calculating
the CV home market credit expense rate based on hone market
gross unit price while applying that rate to the per unit cost
of production; (3) including SKF s zero-value United States
transactions in its margin calculations; (4) failing to match
United States sales to simlar honme nmarket sales prior to
resorting to CV when all honme narket sales of identical
mer chandi se have been di sregarded; and (5) commtting a conputer
error that resulted in the assignnment of an incorrect |evel of
trade (“LOT”) code to certain United States sal es.

Torrington contends that Commerce erred in accepting SKF s
home- mar ket billing adjustments because: (1) they were reported
on a custoner-specific rather than on a transaction-specific
basis; and (2) the data is inconplete.

SNR argues that Commerce erred in: (1) calculating CV
profit; and (2) deducting hone nmarket depreciation expenses as
United States indirect selling expenses when calculating
constructed export price (“CEP”).

Hel d: SKF's USCIT R 56.2 motion is denied in part and
granted in part. Torrington’s USCIT R. 56.2 notion is denied in
part and granted in part. SNR s USCIT R 56.2 notion is denied
in part and granted in part. The case is remanded to Comerce
to: (1) reconsider its decision to calculate SKF s home narket
credit expense based upon price and then apply that rate to
cost; (2) exclude any transactions that were not supported by
consideration from SKF's United States sal es database and to
adj ust the dunping margins accordingly; (3) first attenpt to
match SKF's United States sales to simlar home market sales
before resorting to CV; (4) assign the correct LOT code for
SKF' s export price sales in the margin cal cul ati on program (5)
determ ne whether SKF-France's billing adjustment two is
insignificant within the neaning of 19 U S C. § 1677f-1(a)
(1994); and (6) reconsider the treatnment of depreciation
expenses incurred in France in calculating CEP for SNR
Comrerce is affirmed in all other respects.

[SKFFs motion is denied in part and granted in part.
Torrington’s nmotion is denied in part and granted in part.
SNR's notion is denied in part and granted in part. Case
remanded. ]

Dat ed: October 11, 2000
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Steptoe & Johnson LLP (Herbert C. Shelley and Alice A.
Ki pel) for SKF.

David W Ogden, Assistant Attorney General; David M Cohen,
Director, Comrercial Litigation Branch, Civil Division, United
St ates Departnent of Justice (Velta A. Melnbrencis, Assistant
Director); of counsel: Mark A. Barnett, Thomas H. Fine, Patrick
V. Gallagher and David R. Mason, Office of the Chief Counsel for
| mport Admi nistration, United States Departnent of Commerce, for
def endant .

Stewart and Stewart (Terence P. Stewart, Wesley K. Caine,
Geert De Prest and Lane S. Hurewitz) for Torrington.

Gunfeld, Desiderio, Lebowitz & Silverman LLP (Bruce M
Mtchell and Jeffrey S. Grinmson) for SNR

OPI NI ON
TSOUCALAS, Senior Judge: Plaintiffs and defendant-
i ntervenors, SKF  USA Inc., SKF France S. A and Sarm
(collectively “SKF”) nove pursuant to USCIT R. 56.2 for judgnment
upon the agency record chal |l engi ng vari ous aspects of the United
St at es Depart nent of Conmer ce, | nt er nati onal Tr ade
Adm nistration’s (“Comerce”) final determ nation, entitled

Antifriction Bearings (& her Than Tapered Roll er Bearings) and

Parts Thereof FromFrance, Gernmany, ltaly, Japan, Singapore, and

the United Kingdom Fi nal Results of Ant i dumpi ng  Duty

Adm nistrative Reviews (“Final Results”), 62 Fed. Reg. 2081

(Jan. 15, 1997), as anmended, Antifriction Bearings (O her Than

Tapered Roll er Bearings) and Parts Thereof FromFrance, Germny,
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[taly, Japan, and Si ngapore; Amended  Fi nal Results of

Antidunping Duty Admnistrative Reviews (“Anmended Final

Results”), 62 Fed. Reg. 14,391 (Mar. 26, 1997). Def endant -
i ntervenors and plaintiffs, The Torrington Conpany
(“Torrington”) and SNR Roul ements (“SNR’) al so nove pursuant to

USCIT R 56.2 for judgnent wupon the agency record chall engi ng

certain aspects of Comrerce’ s Final Results.

Specifically, SKF argues that Commerce erred in:
(1)calculating constructed value (“CV’) profit; (2) calculating
the CV home market credit expense rate based on hone narket
gross unit price while applying that rate to the per unit cost
of production (“COP”"); (3) including SKF s zero-value United
States transactions in its margin calculations; (4) failing to
match United States sales to simlar home market sales prior to
resorting to CV when all hone nmarket sales of identical
mer chandi se have been di sregarded; and (5) commtting a conputer
error that resulted in the assignment of an incorrect |evel of

trade (“LOT”) code to certain United States sales.

Torrington contends that Comrerce erred in accepting SKF' s
home- mar ket billing adjustments because: (1) they were reported
on a custoner-specific rather than on a transaction-specific

basis; and (2) the data is inconplete.
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SNR argues that Commerce erred in: (1) calculating CV
profit; and (2) deducting home nmarket depreciation expenses as
United States indirect selling expenses when calculating

constructed export price (“CEP").

BACKGROUND
Thi s case concerns the sixth review of the anti dunpi ng duty
order on antifriction bearings (other than tapered roller
bearings) and parts thereof (“AFBs”) inported to the United
States from France during the review period of My 1, 1994
t hrough April 30, 1995.! On July 8, 1996, Conmerce published the

prelimnary results of the subject review See Antifriction

Beari ngs (O her Than Tapered Roll er Bearings) and Parts Ther eof

FromFrance, Gernmany. ltaly, Japan, Ronmmni a. Si ngapore, Thail and

and the United Kingdom Prelimnary Results of Antidunmpi ng Duty

Adnmi nistrative Reviews, Ternination of Adm nistrative Revi ews,

and Partial Term nation of Adm nistrative Reviews (“Prelimnary

Results”), 61 Fed. Reg. 35,713. Commerce issued the Final

1 Since the admi nistrative review at issue was initiated

after Decenmber 31, 1994, the applicable law is the antidunping
statute as anmended by the Uruguay Round Agreenents Act
(“URAA"), Pub. L. No. 103-465, 108 Stat. 4809 (1994) (effective
January 1, 1995). See Torrington Co. v. United States, 68 F. 3d
1347, 1352 (Fed. Cir. 1995) (citing URAA § 291(a)(2), (b)
(noting effective date of URAA anmendnents)).
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Results on January 15, 1997, see 62 Fed. Reg. 2081, and the

Amended Final Results on March 26, 1997, see 62 Fed. Reg.

14, 391.

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U S.C. 8§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Comrerce’s final determ nation in an
anti dunpi ng adm ni strative review unless it is “unsupported by
substantial evidence on the record, or otherwise not in
accordance with law.” 19 U. S.C. 8§ 1516a(b)(1)(B)(i) (1994); see

NTN Bearing Corp. of America v. United States, 24 CIT __

104 F. Supp. 2d 110, 115-16 (2000) (detailing Court’s standard

of review in antidunping proceedings).

DI SCUSSI ON
Commerce’s CV Profit Cal cul ation
A. Backgr ound
For this POR, Commerce used CV as the basis for normal val ue
(“NV") “when there were no usable sales of the foreign Ilike

product in the conparison market.” Prelimnary Results, 61 Fed.
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Reg. at 35,718. Commerce cal cul ated the profit conponent of CV
using the statutorily preferred nmethodology of 19 U S.C. 8§

1677b(e) (2)(A) (1994). See Final Results, 62 Fed. Reg. at 2113.

Specifically, in calculating CV, the statutorily preferred
met hod is to cal cul ate an amount for profit based on “the actua
ampunts incurred and realized by the specific exporter or
producer being examned in the investigation or review. . . in
connection with the production and sale of a foreign Ilike
product [nmade] in the ordinary course of trade, for consunption

in the foreign country.” 19 U.S.C. 8 1677b(e)(2)(A).

I n applying the preferred nethodol ogy for calculating CV
profit, Commerce determ ned that “the use of aggregate data that
enconpasses all foreign |ike products under consideration for NV
represents a reasonable interpretation of [§8 1677b(e)(2)(A)] and
results in a practical neasure of profit that [Comrerce] can

apply consistently in each case.” Final Results, 62 Fed. Reg at

2113. Also, in calculating CV profit under 8 1677b(e)(2)(A),
Commer ce excl uded bel ow-cost sales fromthe cal cul ati on which it
di sregarded in the determ nation of NV pursuant to 8 1677b(b) (1)

(1994). See id. at 2114.
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B. Contentions of the Parties

SKF and SNR contend that Commrerce’s use of aggregate data
enconpassing all foreign |ike products under consideration for
NV in calculating CV profit is contrary to 8 1677b(e)(2)(A).
See SKF's Br. Supp. Mdt. J. Agency R (“SKF's Br.”) at 11-26;
SNR's Br. Supp. Mt. J. Agency R (“SNR's Br.”) at 7-12.
| nstead, SKF and SNR claimthat Commerce should have relied on
the alternative nethodology of § 1677b(e)(2)(B)(i), which
provides a CV profit calculation that is simlar to the one
Commer ce used, but does not |limt the calculation to sales made
in the ordinary course of trade, that is, bel owcost sales are
not excluded from the cal cul ation. See SKF's Br. at 11-26
SNR's Br. at 12-13. SKF also asserts that if Comerce’s
exclusion of below cost sales from the nunmerator of the CV
profit <calculation is Jlawful, Comrerce should nonetheless
include such sales in the denom nator of the calculation to
tenper bias which is inherent in the agency’s dunping margin

cal cul ati ons. See SKF’'s Br. at 26-30.

Comrerce responds that it properly calculated CV profit
pursuant to 8 1677b(e)(2)(A) based on aggregate profit data of
all foreign like products under consideration for NV. See

Def.’s Mem in Partial Opp'n to Pls.” Mts. J. Agency R
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(“Def.”s Mem”) at 8-11. Consequently, Conmerce maintains that
since it properly calculated CV profit under subparagraph (A)
rather than (B) of 8 1677b(e)(2), it correctly excluded bel ow
cost sales fromthe CV profit calculation. See id. at 12-19.
Torrington generally agrees with Commerce’s contentions. See
Torrington’s Resp. to Pls.” Mts. J. Agency R (“Torrington’s

Resp.”) at 6-15.

C. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 CIT ___, 83 F.

Supp. 2d 1322 (1999), this Court upheld Commerce’'s CV profit
nmet hodol ogy of using aggregate data of all foreign |ike products
under consideration for NV as being consistent wth the
antidunping statute. See id. at __ , 83 F. Supp. 2d at 1336.
Since Commerce’'s CV profit methodology and SKF and SNR' s
arguments at issue in this case are practically identical to

those presented in RHP Bearings, the Court adheres to its

reasoning in RHP Bearings. The Court, therefore, finds that

Comrerce’s CV profit methodology is in accordance with | aw.

Mor eover, since (1) 8 1677b(e)(2)(A) requires Commerce to
use the actual anount for profit in connection with the

production and sale of a foreign |like product in the ordinary
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course of trade, and (2) 19 U S.C. 8§ 1677(15) (1994) provides
t hat bel owcost sales disregarded under 8§ 1677b(b)(1l) are
considered to be outside the ordinary course of trade, the Court
finds that Commerce properly excluded bel ow-cost sales fromthe

CV profit cal cul ation.

1. CV Hone Market Credit Expense Rate

A Contentions of the Parties

SKF contends that Comrerce erred in “calculating a hone
mar ket credit expense rate based on price, but applying that
rate to cost.” See SKF' s Br. at 30. Specifically, Comrerce
“conputed a credit expense rate based on the ratio of hone
mar ket credit expense to home market gross unit price” when
“calculating an average hone nmarket <credit expense to be
deducted fromCV.” 1d. Commerce applied the hone market credit
expense rate to the COP, rather than price, of each nmodel to
derive a per unit amount for home market credit expense. See
id. Comerce then deducted the per unit expense anopunt in the
CV cal cul ati on. See id. SKF mai ntains that applying a home
mar ket credit expense rate based upon price to cost is contrary
to the “fundanental principle inherent in all antidunping rate

and factor cal culations, that the calculation of the rate and

its application nust be consistent.” SKF' s Reply Supp. Mt. J.
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Agency R (“SKF's Reply”) at 21.

Commerce agrees that it erred “by cal cul ating a honme mar ket
credit expense based upon price but applying that rate to cost,”
and asks the Court to remand the matter for recal culation of
SKF’'s hone market credit cost. Def.’s Mem at 26. Torrington,
however, mai ntains that Commerce’ s net hodol ogy i s reasonabl e and

should be affirmed. See Torrington’s Resp. at 26.

In Iight of the foregoing, the Court remands this issue to
Comrerce to reconsider its decision to calculate honme market
credit expense based upon price and then apply that rate to

cost.

I11. Zero-Value United States Transacti ons
A. Contentions of the Parties

SKF argues that in light of NSK Ltd. v. United States, 115

F.3d 965, 975 (Fed. Cir. 1997), the Court should remand the
matter to Comrerce to exclude SKF' s zero-val ue transactions from
its margin cal cul ations. See SKF's Br. at 35-36. SKF nmi ntains
t hat United States transactions at zero value, such as
prototypes and sanples, do not constitute true sales and,

t herefore, should be excluded from the margin cal cul ations
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pursuant to NSK. See id. at 36. The identical 1ssue was

decided by this Court in SKF USA Inc. v. United States, 23 CIT

_, Slip Op. 99-56, 1999 W. 486537 (June 29, 1999).

Torrington concedes that a remand may be necessary in |ight
of NSK, but argues that further factual inquiry by Commerce is
necessary to determ ne whether the zero-price transactions were
truly wi thout consideration. See Torrington’s Resp. at 28.
Torrington argues that only if the transactions are truly
wi t hout consideration can they fall within NSK s exclusion. See

id. at 12.
Commer ce concedes that the case should be remanded to it to

exclude the sanple transactions for which SKF received no
consideration from SKF's United States sales database. See

Def.’s Mem at 26.

Comrerce is required to inpose antidunping duties upon
mer chandi se that “is being, or is likely to be, sold in the
United States at less than its fair value.” 19 U.S.C. 8§ 1673(1)
(1994). A zero-priced transaction does not qualify as a “sale”
and, therefore, by definition cannot be included in Comerce’s
[foreign market value] calculation. See NSK, 115 F.3d at 975
(holding “that the termsold . . . requires both a transfer of

ownership to an unrel ated party and consideration”). Thus, the
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distribution of AFBs for no consideration falls outside the
purview of 19 U S.C. § 1673. Consequently, the Court remands
to Commer ce to excl ude any transactions that were not
supported by consideration from SKF's United States sales

dat abase and to adjust the dunping margins accordingly.

V. Commerce’s Matching United States Sales to Sim |l ar Hone
Mar ket Sales Prior to Resorting to CV

SKF mai nt ai ns that Comerce erred inresorting to CV without
first attenpting to match United States sales, that is, export
price (“EP’) or CEP sales, to simlar home nmarket sales in
i nstances where home market sal es of identical merchandi se have
been di sregarded because they were out of the ordinary course of
trade. See SKF's Br. at 38-39. SKF maintains that a remand is
necessary to bring Commerce’s practice in line with the United
States Court of Appeals for the Federal Circuit’s ("CAFC)

decision in Cenex, S.A. v. United States, 133 F.3d 897, 904

(Fed. Cir. 1998). Commerce agrees with SKF. See Def.’s Mem at

27.

The Court agrees with SKF and Comrerce. |In Cenex, the CAFC
reversed Commerce’s practice of matching a United States sale to
CV when the identical or nost simlar honme nmarket nodel failed

the cost test. See 133 F.3d at 904. The CAFC stated that
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“[t]he plain | anguage of the statute requires Conmerce to base
foreign market value [(now NV)] on nonidentical but simlar
mer chandi se [(foreign |ike product under the amendnents to the
Uruguay Round Agreements Act)] . . . rather than [CV] when sal es
of identical nerchandise have been found to be outside the
ordinary course of trade.” 1d. |In light of Cenex, this matter
is remanded so that Commerce can first attenmpt to match United
States sales to simlar home market sales before resorting to

CV.

V. Commerce’ s Conputer Error

A Contentions of the Parties

SKF argues that Comrerce assigned sales to | arge i ndustri al
users an LOT code “2,” but then incorrectly coded the EP sales

made by SKF France under an LOT code “3" in the Final Results

and Amended Fi nal Results. See SKF's Br. at 40.

Comrerce reviewed SKF' s all egation and agrees that certain
EP sales were erroneously coded as to their LOT. See Def.’s
Mem at 28. Commerce asks the Court to remand the case so that
Commerce can assign the correct LOT code for SKF s EP sales in
the margin cal cul ati on program See id. Torrington takes no

position on this issue. See Torrington's Resp. at 4.
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Upon review of the record, the Court agrees with SKF and
Comrerce that the EP sales made by SKF France were incorrectly
coded. The Court, therefore, remands this issue to Cormerce to
assign the correct LOT code for SKF's EP sales in the margin

cal cul ati on program

VI. Commerce’s Treatnent of SKF's Honme  Mar ket Billing
Adjustnments as Direct Price Adjustnments to NV

A. Backgr ound

SKF reported home market billing adjustnment two (“BlI LLAD2")
for sales made by its Austrian affiliate, Steyr Walzlager, in
t he home market of France. See SKF's Resp. Sec. B Questionnaire
(Sept. 26, 1995) (Case No. A-427-801) at B-2. Bl LLAD2
represents billing adjustnments not associated with a specific
transacti on. See id. at B-25 to B-26. SKF expl ai ned that

BILLAD2 included nultiple invoices, nmultiple products or

mul ti ple product lines and could not be properly tied to a
single transacti on. See id. SKF, therefore, used custoner-
specific allocations to report these adjustnents. [In reporting

BI LLAD2, SKF took the sum of all the adjustnents for a
particul ar custonmer nunber, divided the totals by total gross
sales to that custoner nunber and applied the resulting factor

“to each reported sale mude to that custonmer nunber by
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mul tiplying the per unit invoice price by the custoner-specific

billing adjustment factor for the relevant period.” 1d.

Comrerce accepted SKF's BILLAD2 as a direct adjustnent to
price after determning that SKF acted to the best of its

ability in reporting the adjustnent on a sal e-specific basis and

t hat Its reporting met hodol ogy  was “not unr easonabl y
di stortive.” Final Results, 62 Fed. Reg. at 2090. Commrer ce
found that SKF's billing adjustnents could not be tied to a

single specific transaction because they “relate to nultiple
invoices or nultiple invoice lines.” 1d. at 2095. Although it
prefers transaction-specific reporting, Conmmerce realizes that
such reporting is not always feasible, particularly given the
“non-transacti on-specific nature of the expense, the volunme of
[ home market] transactions reported by SKF, and the tine

constraints inposed by the statutory deadlines.” 1d.

Furthernore, Commerce determ ned that even though SKF
i ncluded out-of-scope nerchandise in the allocation of the
adj ustment, the nmethodol ogy was “not unreasonably distortive”

since there existed “no reason to believe that such adjustnents
were not granted in proportionate anounts with respect to sal es

of out-of-scope and in-scope nerchandise.” 1d.
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B. Contentions of the Parties

Torrington argues that SFK failed to showthat all reported
Bl LLAD2 values directly relate to the relevant sales. See
Torrington’s Br. at 5. Torrington maintains that the CAFC has
clearly defined “direct” adjustnments to price as those that
“vary with the quantity sold, or that are related to a
particul ar sale,” and Commerce cannot treat adjustments that do
not neet this definition as direct. Id. at 11 (citing

Torrington Co. v. United States (“JTorrington CAFC'), 82 F.3d

1039, 1050 (Fed. Cir. 1996) (citations omtted)). Torrington
contends that here Commerce “redefined ‘direct’ to achi eve what

Torrington CAFC had previously disallowed” by allow ng SKF to

report allocated post-sale price adjustnents (“PSPAs”) if it
acted to the best of its abilities in light of its record-
keeping systems and the results were not unreasonably

di stortive. Id. at 13.

Furthernmore, Torrington maintains that the anendnents to the
Uruguay Round Agreenents Act (“URAA’) did not modify the
di stinction between direct and indirect adjustments established

under pre-URAA |aw such as Torrington CAFC See id. at 14

(citing 19 U S.C. § 1677a(d)(1)(B), (D) (1994) and §

1677b(a)(7)(B) (1994)). Torrington is not convinced that the
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St at ement of Administrative Action? (“SAA”) acconpanyi ng t he URAA
contradicts its contentions. See id. at 15 (citing SAA at 823-
24). Additionally, Torrington acknow edges that the anti dunping
regul ati ons that came into effect on July 1, 1997 do not apply
to this review but maintains that they support its position.

See id. at 15-16 (citing Antidunping Duties; Countervailing

Duties; Final Rule, 62 Fed. Reg. 27,296, 27,416-17 (May 19

1997)).

Torrington acknow edges that this Court has al ready approved
of Commerce’s practice as applied under post-URAA | aw in Tinken

Co. v. United States (“Tinken”), 22 CIT ___, 16 F. Supp. 2d 1102

(1998), but asks the Court to reconsider its approval. See
Torrington’s Reply in Supp. Mt. J. Agency R (“Torrington’'s

Reply”) at 6-7. Torrington conplains that Tinken erroneously

2 The Statement of Administrative Action (“SAA’) represents
“an authoritative expression by the Adm nistration concerning
its views regarding the interpretation and application of the

Uruguay Round agreenments.” H. R Doc. 103-316, at 656 (1994),
reprinted in 1994 U.S.C.C. A N. 4040. *“It is the expectation of
t he Congress that future Adm nistrations will observe and apply

the interpretations and conmtnments set out in this Statenent.”
ld.; see also 19 U.S.C. 8§ 3512(d) (1994) (“The statenent of
adm ni strative action approved by the Congress . . . shall be
regarded as an authoritative expression by the United States
concerning the interpretation and application of the Uruguay
Round Agreenents and this Act in any judicial proceeding in
which a question arises concerning such interpretation or
application.”).
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held that 19 U . S.C. 8 1677m(e) (1994) shifts the burden of proof
away fromthe party who stands to benefit from the clai mnmde,

her e, SKF. See id.

Torrington also contends that even under Its new
met hodol ogy, Commerce’s determ nation was not supported by
substanti al evidence i nasmuch as SKF failed to showthat (1) its
reporting method did not result in distortion; and (2) it put
forth its best efforts to report the information on a nore
preci se basis. See Torrington’s Br. at 21. Torrington
enphasi zes t hat SKF has t he burden of showi ng non-distortion and
best efforts, and having failed to do so, nust not benefit from
t he adjustnent. See id. at 21-22. Torrington, therefore,
requests that this Court reverse Comrerce’ s determ nation with
respect to BILLAD2 and remand the case to Comerce wth
instructions to disallow SKF s downward home market billing
adj ust nent s, but allow all upward home market billing

adjustnments in calculating NV. See id. at 27.

Commerce responds that Torrington erred in relying on

Torrington CAFC because the case does not stand for the

proposition that direct price adjustnents may only be accepted

when they are reported on a transaction-specific basis. See

Def.” s Mem at 42. Rather, the Torrington CAFC court “nerely



Consol . Court No. 97-02-00269-S1 Page 20

overturned a prior Comrerce practice . . . of treat[ing] certain
al l ocated price adjustnments as indirect expenses,” id. at 42-43

(citing Torrington CAFC, 82 F.3d at 1047-51), and does *“not

address the propriety of the allocation nethods” wused in
reporting the price adjustnments in question, id. at 43 (quoting

Final Results, 62 Fed. Reg. at 2091). Al so, contrary to

Torrington’s assertion, Comerce did not consider Torrington

CAFC as addressing proper allocation nethodol ogies; rather,

Commerce, only viewed Torrington CAFC as hol di ng that “Comrerce

could not treat as indirect selling expenses ‘inproperly’
allocated price adjustnments.” 1d. at 44. Conmerce notes that
pursuant to its new nethodology, it does not consider price
adj ustments to be any type of selling expense, either direct or
indirect, and, therefore, Torrington's argunent is not only

wi t hout support, but also inapposite to Torrington CAFC. See

id. at 45. Moreover, Commerce asserts that this Court in Tinken
approved of Comrerce’s nodified methodology of accepting
respondents’ clains for discounts, rebates and other billing
adj ustnments as direct price adjustnents, where this Court found
t he net hodol ogy to be consistent with requisites of 19 U.S.C. §
1677me). See id. at 45-46 (citing Tinken, 16 F. Supp. 2d at

1108) .
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Comrerce al so argues that its treatnent of SKF' s reported
home market billing adjustments was supported by substanti al
record evidence and otherw se in accordance with | aw because it
is consistent with Tinken, that is, Commerce: (1) “used its
acqui red know edge of the respondents’ conputer systens and
dat abases to conclude that information . . . could not be
provided in the preferred forni’; and (2) “scrutinized the
respondents’ data before concluding that the data were
reliable”; and (3) found “that the adjustnments on scope and non-
scope nerchandi se did not result in unreasonable distortions.”

|d. at 48.

Addi tionally, Comerce argues that its findings are
supported by substanti al evi dence. See id. at 47.
Specifically, Comrerce maintains that SKF “had reported the
adj ustment on the nost specific basis possible and, thus, had
cooperated to the best of its ability.” 1d. at 48. Comerce
noted that “given the simlarity between the value, physical
characteristics and manner of sales between SKF s in-scope and
out - of - scope mer chandi se, Commerce found no evi dence whi ch woul d
lead it to suspect” that the allocation nethodology was
unreasonably distortive, that is, SKF did not favor out-of-scope

mer chandi se over in-scope nerchandi se. [d. at 48-49.
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Comrerce maintains that Torrington is mstaken in its
contention that SKF failed to substantiate that it acted to the
best of its ability to report the adjustnent on a transaction-
specific basis. See id. at 50-51. Commerce noted that the
adjustnment related to an “extrenely small vol une of merchandi se
and to very few custoners.” |1d. at 49 (citing SKF s Resp. Sec.
B Questionnaire (Sept. 26, 1995) (Case No. A-427-801)). For
exanpl e, in 1994, SKF's total reported BILLAD2 totaled
approxi mately $1,133.00, and in 1995, it amunted to $69. 00,
while the total sales of subject nerchandise for the period of
review was approxi mately $65, 000, 000. 00. See id. at 49-50
(citing SKF's Resp. Sec. A Questionnaire (Sept. 26, 1995) (Case
No. A-427-801)). Commerce argues that “[g]liven the
insignificance of this adjustnment in [ight of the enornous size
of SKF' s home mar ket dat abase, Commerce was nore than reasonabl e
in concluding that SKF acted to the best of its ability in
al l ocating this adjustnment” on a custoner-specific basis “rather
t han seeking to trace specific invoices or groups of invoices.”

ld. at 50.

SKF concurs with Comrerce’ s position. SKF contends that in
Tinken this Court properly stated that “‘[n]either the pre-URAA

nor the new y-anmended statutory |anguage inposes standards
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establishing the circunstances under which Comrerce is to grant

or deny adjustnments to NV for PSPAs. SKF' s Resp. Torrington’s
Mot. J. Agency R (“SKF's Resp.”) at 17. SKF contends that the

hol di ng of Torrington CAFC does not answer the issue in the

i nstant case and, noreover, that case was deci ded under pre- URAA
| aw. See id. at 6. Furt hernore, SKF argues that subsequent
changes in the law, that is, 8 1677m e) and the SAA, support its

position and cannot be ignored. See id. at 14-16.

SKF al so contends that substantial record evi dence supports
Commerce’s conclusions. See id. at 19. SKF maintains that the
record denonstrates that Commerce had extensive know edge and
experience with BILLAD2 and properly drew on its know edge in
accepting SKF' s nethodology. See id. at 20. Wth respect to
Torrington’s argunment that SKF failed to denonstrate that it
acted to the best of its ability in providing the information in
the preferred form SKF responds by arguing that Commerce *“has
determ ned that, by their nature, these adjustnents cannot be

reported nore specifically.” Id. at 20-21.

SKF contends that its inability to report the adjustnents
on a nore specific basis results from the nature of the

adj ust nrent and, noreover, it would be unreasonable to expect SKF
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to alter its dealings with its custoners to fit Torrington’s
conception of the antidunping reporting requirenents. See id.
at 21. Finally, SKF argues that the same nethodol ogy used in
t he subject review was used in other reviews where no distortion
was found and, furthernore, there is no evidence of distortion

in the subject review. See id. at 22-23.

C. Anal ysi s

The Court notes that this issue has been decided in

Torrington Co. v. United States (“Torrington CIT"), 24 CIT __

100 F. Supp. 2d 1102 (2000), Tinken and, nost recently, NIN
Bearing, 24 CIT at ___, 104 F. Supp. 2d at 149-57. The Court
adheres to its previous decisions, applying the analysis in NIN

Bearing to the instant case.

The Court disagrees with Torrington that Torrington CAFC

dictates that direct price adjustnments may only be accepted when
they are reported on a transaction-specific basis. Rather, as

Commerce correctly stated, the Court notes that Torrington CAFC

does “not address the propriety of allocation nethods” but
rather holds that Commerce mnmay not treat direct price
adjustnments as if they were indirect selling expenses. Fi nal

Results, 62 Fed. Reg. 2091. The Court further notes that
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Torrington CAFC was deci ded under pre-URAA law, that is, it did

not take into consideration the new statutory guidelines of 19
US C 8 1677m(e). Moreover, the Court acknow edged in Tinken
that although (1) “Commerce treated rebates and billing
adj ustments as selling expenses in precedi ng revi ews under pre-
URAA | aw,” and (2) “previously decided that such adjustnents are
selling expenses and, therefore, should not be treated as
adjustnments to price,” the Court neverthel ess determ ned that
this did not “preclude Comrerce’'s change in policy or this
Court’s reconsideration of its stance in light of the newy-
amended anti dunping statute [(that is, 19 U S.C. §8 1677m(e))]."

16 F. Supp. 2d at 1107.

| ndeed, the Court approved in Tinken Comrerce’s nodified
met hodol ogy of accepting clainms for discounts, rebates and ot her
billing adjustments as direct price adjustnments to NV, see id.

at 1107-08, and reaffirmed its decision in Torrington CIT.

Specifically, in Tinken, the Court reasoned that “[n]either the
pre-URAA nor the new y-anmended statutory |anguage inposes
st andards establishing the circunstances under which Conmerce is
to grant or deny adjustnents to NV for PSPAs.” 16 F. Supp. 2d

at 1108 (citing Torrington CAFC, 82 F.3d at 1048). The Court,

however, noted that 19 U S.C. 8 1677m(e) “specifically directs
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that Comrerce shall not decline to consider an interested
party’s submtted information if that information is necessary
to the determ nation but does not nmeet all of Comerce’s
established requirenments, if the [statute’ s] criteria are net.”
Id. The Court, therefore, approved of Comerce’s change in

nmet hodol ogy, as it substitutes a rigid rule with a nore
reasonabl e net hod that nonethel ess ensures that a respondent’s
information is reliable and verifiable. This is especially true

in light of +the nore lenient statutory instructions of

subsection 1677me).” 1d.

Accordingly, the Court in Tinken upheld Commerce’s deci sion
to accept Koyo's billing adjustnents and rebates, “even though
they were not reported on a transaction-specific basis and even
t hough the allocations Koyo used included rebates on non-scope

merchandi se.” See id. at 1106. Simlarly, in Torrington CIT,

the Court followed the rational e of Tinken and upheld Comrerce’s
determ nation to accept respondents’ rebates even though they
were reported on a custoner-specific rather than transaction-
specific basis and even though the allocation methodol ogy used

i ncluded rebates on non-scope nerchandi se. See 24 CIT at __,

100 F. Supp. 2d at 1107-08.
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The Court finds that Commerce’s decision to accept SKF' s
reported honme market billing adjustnments was supported by
substanti al evidence and was fully in accordance with the post-
URAA statutory | anguage and the SAA’'s statenments. The record
i ndi cates that Commerce properly used its acquired know edge of
SKF's billing practices to conclude that it could not provide
the information in the preferred form and, noreover, properly
scrutinized SKF' s reported billing adjustments before concl udi ng

that the adjustnments were reliable. See Final Results, 62 Fed.

Reg. at 2095. Commerce al so properly accepted SKF' s al |l ocation
met hodol ogy even though the adjustnents related to nultiple
i nvoi ces, products or product |lines since there was no evi dence
“that such adjustnments were not granted i n proportionate anounts
with respect to sal es of out-of-scope and i n-scope merchandi se,”
i ndicating that the allocations were not unr easonabl y

di stortive. | d.

Mor eover, the record and the Final Results denonstrate that

the requirenents of 19 U.S.C. 8 1677m(e), as noted earlier, were
satisfied by the respondents. First, SKF' s reported adjustnents
were submtted in atinmely fashion. See § 1677me)(1). Second,
the informati on SKF submitted was verifiable, as shown in other

reviews that utilized the identical treatnent of BILLAD2. See
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8§ 1677m(e)(2). Third, SKF' s information was not so inconplete
that it could not serve as a basis for reaching a determ nati on.
See 8§ 1677m(e) (3). Fourth, SKF denonstrated that it acted to
the best of its abilities in providing the information and
meeting Commerce’'s new reporting requirenents. See 8§
1677m(e) (4). Finally, the Court finds that there was no
indication that the information was incapable of being used

wi t hout undue difficulties. See 8§ 1677me)(5).

Comrerce’s determnation with respect to SKF was also
consistent with the SAA. The Court agrees with Commerce’s

finding in the Final Results that given the non-transaction-

specific nature of BILLAD2, the extrenmely large volunme of
transactions and the time constraints inposed by the statute,
SKF's reporting and all ocation nethodol ogi es were reasonabl e.
This is consistent with the SAA directive under § 1677m(e),
which provides that Comerce “my take into account the
circunstances of the party, including (but not limted to) the
party’s si ze, its accounting syst ens, and conput er
capabilities.” SAA at 865. Thus, the Court finds that Commerce
properly considered the ability of SKF to report BILLAD2 on a

nore specific basis.

Accordi ngly, the Court concl udes that Comrerce’s acceptance
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of SKF's reported billing adjustnments as direct adjustnments to
NV i s supported by substantial evidence and fully in accordance

with | aw

VI1. Commerce’s Treatnent of Home Market Billing Adjustnents
Wth Respect to Sal es Made by SKF-France

A. Background and contentions of the parties

SKF designated as billing adjustment one those billing
adjustnents “greater than five percent of the gross unit price
of the sale on which they were granted” or those “greater than
[ 1,000 French Francs (“FF”)] (about $167.00), whichever was
| ess. Def.’s Mem at 51 (citing SKF's Resp. Sec. B
Questionnaire (Sept. 26, 1995) (Case No. A-427-801) at B-23, B-
24). These adjustnments were reported on a transacti on-specific

basis and, therefore, are not chall enged by Torrington.

SKF designated as billing adjustment two those billing
adj ustnments that were “less than FF 1,000 and were |ess than
five percent of the value of the sale on which they were
granted.” |1d. Because SKF found these adjustnents conprised a
very small part of its overall home market sales of subject
mer chandi se, SKF sinply reported them as zero. See SKF' s
Suppl enental Resp. (Feb. 16, 1996) (Case No. A-427-801) at 36-

37. SKF further maintained that its failure to report the
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actual amounts of the billing adjustnment was detrinental to its
own interest, as the total value of the adjustnments would have

increased NV and its dunping margin as well. See id.

In the Final Results, Commerce accepted SKF' s practice of

di sregarding insignificant billing adjustnent val ues. See 62
Fed. Reg. at 2095. Specifically, Comrerce determ ned that
“[t]here is nothing on the record to suggest that SKF' s
information is inaccurate” and, furthernore, “[t]his policy of
di sregarding insignificant adjustments is consistent wth

[ Coomerce’s] policy in prior reviews.” |d.

Comrerce notes that although it had previously di sapproved
of SKF taking upon itself the determ nation of whether billing
adjustnments are insignificant, it permtted the practice in the
fourth review “because independent information gathered at
verification confirnmed that the overall adjustnments | owered
[foreign market value] and their om ssion was against SKF-

France's interests.” See Def.’s Mem at 52 (citing Antifriction

Beari ngs (O her Than Tapered Roll er Bearings) and Parts Ther eof

From France, et al: Fi nal Results of Antidunping Duty

Adm ni strative Reviews, Partial Term nation of Adm nistrative

Revi ews, and Revocation in Part of Antidunping Duty Orders

(“fourth review'), 60 Fed. Reg. 10,900 (Feb. 28, 1995)). Inits
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menor andum to the Court, however, Commerce argued contrary to

its position in the Final Results, nmintaining that the issue

shoul d be remanded for re-evaluation of its treatnment of SKF' s
billing adjustnment two. See id. at 51. Specifically, Comrerce
mai ntains that in the instant review, “SKF did not provide the
necessary i nformation to support its calculation of the relative
size of the adjustnents at issue and to permt Commerce to
determ ne whether the insignificant adjustment provision, 19
C.F.R 8 353.59 (a), which authorizes Commerce to disregard
insignificant adjustnents, was applicable.” Id. at 53.
Comrerce asks the issue to be remanded for SKF to support its
calculation of the relative size of billing adjustment two so
t hat Commerce may determ ne whether it is insignificant wthin
t he neani ng of the applicable regulation, 19 C F. R 8§ 353.59 (a)
or for SKF to support its contention that the effect of billing

adj ustnment two was a reduction of NV. See id.

Torrington concurs with Comrerce’s position. Torrington
mai ntains SKF failed to substantiate its claimthat the val ue of
billing adjustnment two was insignificant. See Torrington's Br.
at 20. Additionally, Torrington maintains that the total net
val ue of the adjustnment is irrelevant as billing adjustnents are

i nvoi ce-specific and, therefore, can either increase or decrease
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the reported price of any hone market price and affect nom nal
value. See id. Torrington clainms “Comrerce erred by relying on
SKF’'s representations rather than basing its determ nation on
record evidence” and, therefore, Comrerce’s determ nation was

not supported by substantial evidence. [d. at 25.

SKF mai ntai ns that Commerce’s decision in the Final Results

is supported by substantial evidence. SKF notes that the
identical nethodology enployed in the instant review was
accepted in the fourth review where Commerce had specifically
stated that it did not nerely allow SKF to determ ne what
constituted an insignificant adjustnent, but had verified the
adjustnent. See SKF's Resp. at 34-35. SKF argues that in the
instant review, it did not nerely assert that certain billing
adjustnents were insignificant, but provided Commerce wth
specific cal cul ati ons. See SKF's Resp. at 35 (citing SKF' s
Suppl enental Resp. (Feb. 16, 1996) (Case No. A-427-801) at 36-

37) .

C. Anal ysi s
In determ ning the EP (or CEP) under 19 U. S.C. § 1677a or
NV under 8§ 1677b, Commerce has the discretion to “decline to

take into account adjustnments which are insignificant in
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relation to the price or value of the nmerchandise.” 19 U S.C.
8§ 1677f-1(a)(2) (1994). Thus, the statute plainly provides not
only that Commerce is the appropriate authority to determ ne
whet her an adjustment is insignificant, but also that Comrerce
has the discretion to decide whether to disregard an

i nsignificant adjustnment.

SKF maintains Comrerce properly determned that its
calculation of the billing adjustnent was supported by
substantial evidence by accepting SKF' s conclusion that such
values were insignificant or would have resulted in a net
reduction of NV. The Court, however, disagrees with SKF that
Commerce’ s decision is supported by substantial evidence since
the only data that SKF had provided to Commerce in the

adm ni strative proceedings is the foll ow ng:

Specifically, inthis review, . . . [SKF France’s
billing adjustnent 2] represented only | ] in 1994
and [ ] in January-April 1995 of the total gross
sal es val ue for SKF France. Furthernore, not reporting
these billing adjustnents was detrinental to SKF
France, as the total net value of billing adjustnents

woul d have decreased foreign market value. Under its
regul ati ons, [Comrerce] may di sregard as insignificant
an adj ustnment which woul d have an ad val orem effect of
less than 0.33% 19 C.F.R 8§ 353.59(a). Thus, SKF
France’ s unreported billing adjustnments nmay properly
be considered insignificant, and in fact de mnims
under [ Commrerce’s] regul ati ons.

SKF’' s Suppl enental Resp. (Feb. 16, 1996) (Case No. A-427-801) at
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36. Thus, SKF merely concluded that billing adjustnment two
conprised a certain percentage of total gross sal es val ue, but
di d not provide the underlying information to Cormerce for it to
determ ne whether the adjustnent was indeed insignificant.
Alternatively, SKF provided no information to support its
contention that the total effect of the billing adjustnent was
a reduction of NV. SKF' s failure to provide this information,

therefore, renders Commerce’s determ nation in the Final Results

unsupported by substantial evidence.

SKF offers to this Court a worksheet entitled “SKF France
Billing Adjustments Not Processed Analysis” that it clainms to
have prepared concurrently with its supplenmental response to
Comrerce’ s questionnaire and mai ntains this information supports
its conclusions. SKF's Reply at 28, Ex. 9. SKF concedes
however, that this informati on was never submtted to Commerce.
See id. Commerce did not have this information before it when
it mde its determ nation and, therefore, could not have relied
on it when it concluded that SKF' s cal cul ati ons were proper
This Court cannot uphold Comrerce’'s January 15th 1997
determ nation on the basis of information upon which Comrerce
did not rely, since it is well-settled case law that “[t]he

scope of the record for purposes of judicial review is based
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upon information which was ‘ before the rel evant deci si on- maker’
and was presented and considered ‘at the tine the decision was

rendered.’” Beker I ndus. Corp. v. United States, 7 CIT 313

315, 1984 W. 3727 (1984) (citing S. Rep. No. 96-249, 96!" Cong.,

1st Sess. 247-48 (1979), reprinted in 1979 U.S.C. C. A N. 381, 633-

34); Daido Corp. v. United States, 18 CIT 1053, 1059-60, 869 F.

Supp. 967, 973 (1994); Neuweg Fertigung GrbH v. United States,

16 CIT 724, 726-27, 797 F. Supp. 1020, 1022 (1992). Commer ce
did not have the opportunity to evaluate the information to
determ ne whether it provided adequate support for SKF' s
cal cul ations, and the Court will not usurp Commerce’s function

in this regard.

Accordingly, the Court remands this issue to Comrerce to
determ ne whether billing adjustnent two is insignificant within
the nmeaning of 19 U.S.C. 8§ 1677f-1(a). Commerce is directed to
consi der whether the use of facts available pursuant to 19
US. C 8 1677e (1994) is warranted and nust also consider its

responsibilities under 8§ 1677m(e).

VI11. Deducting Home Market Depreciation Expenses as United
States Indirect Selling Expenses When Cal cul ati ng CEP

A. Contentions of the Parties

SNR contends that during verification, Commerce erred in
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deducting from CEP hone nmarket depreciation expenses as United
States indirect selling expenses after determ ning that “‘SNR
had all ocated depreciation expenses to all sales but, in fact,
[SNR] did not include them in the [indirect selling expense

variable].”” SNR s Br. at 15 (quoting Final Results, 62 Fed.

Reg. at 2105). SNR clains that there is “no basis for deducting
t he depreciation expense for office equipnent” associated with

the comrercial departnent in France responsible for sales to

subsidiaries since those expenses are not “‘associated wth
econom c activities in the United States.’”” See SNR s Br. at
15-16.

SNR mai ntains that “the record shows that the depreciation
expense attributable to subsidiary sales would have been an
[indirect] export selling expense” and should have been
di sregarded as were the other indirect selling expenses. [d. at
17. SNR admits that the portion of the depreciation expenses
allocated to its United States sales to its United States
affiliate should have been reported in the vari abl e designating
indirect selling expenses primarily conposed of “personnel costs
and comm ssion paid on sales made to all SNR subsidiaries.” See
SNR's Br. at 13-15 (quoting SNR s Resp. Sec. C Questionnaire

(Sept. 26, 1995) (Case No. A-427-801) at 34-35).
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Torrington maintains that Comrerce reasonably added an
ampount for depreciation to the United States indirect selling
expenses reported by SNR See Torrington's Resp. at 15.

Torrington argues that in the Final Results, Comrerce properly

deducted depreciation expenses incurred in France from CEP
pursuant to 19 U. S.C. §8 1677a(d)(1). See id. at 16. Torrington
claims that under the statutory provision and proposed
regul ation, Commerce is required to deduct all expenses
associated with economc activities in the United States, no
matter where the expense was incurred. See id. Thus,
Torrington argues that although the expense was incurred in
France, it was properly deducted from CEP since sone portion was

all ocable to SNR' s United States sal es. See id. at 17.

Commerce contends that the record is unclear on this issue
and, therefore, “the case should be remanded to Commerce for
reconsideration of the treatnment of depreciation expenses
incurred in France in calculating CEP for SNR " Def.’s Mem at
54. Inits reply to Coomerce, SNR agreed that the Court shoul d
“remand the issue to allow Commerce to determne if it was
appropriate to deduct from CEP depreciati on expenses related to
activities in the hone market.” SNR' s Reply Br. Supp. Mt. J.

Agency R at 10.
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B. Anal ysi s

In the Final Results, Commerce sinply stated the foll ow ng:

We agree with Torrington that SNR s depreciation
expenses allocated toits [United States] sal es should
be part of [indirect selling expenses] we deduct from
CEP. We verified SNR s response and, based on our
findings at verification, we have made this deduction
for our final results.
62 Fed. Reg. at 2105. Comerce did not state the basis for its
conclusion that it was appropriate to deduct from CEP
depreci ation expenses related to activities in France. The
Court cannot uphold Comrerce’s determ nation when the basis for
the decision is entirely unclear.?3 The Court, therefore,

remands this matter to Commerce to reconsi der the treatnment of

depreci ati on expenses incurred in France in cal culating CEP for

3 Indeed, the Supreme Court has opined:

If the adm nistrative action is to be tested by the
basi s upon which it purports to rest, that basis nust
be set forth with such clarity as to Dbe
under st andabl e. It will not do for a court to be
conpelled to guess at the theory wunderlying the
agency’s action; nor can a court be expected to chisel
t hat which nust be precise from what the agency has
| eft vague and indecisive. In other words, ‘W nust
know what a decision neans before the duty becones
ours to say whether it is right or wong.’

SEC v. Chenery Corp., 332 U S. 194, 196-97 (1947) (quoting
United States v. Chicago, M, St. P. & PR Co., 294 U S. 499,
511 (1935)).




SNR.

CONCLUSI ON

The Court remands this case to Commerce to: (1) reconsider
its decision to calculate SKF' s hone narket credit expense based
upon price and then apply that rate to cost; (2) exclude any
transactions that were not supported by consideration fromSKF' s
United States sal es database and to adjust the dunping margins
accordingly; (3) first attenpt to match SKF's United States
sales to simlar home market sales before resorting to CV;, (4)
assign the correct LOT code for SKF's EP sales in the margin
cal cul ati on program (5) determ ne whet her SKF-France's billing
adjustnment two is insignificant within the neaning of 19 U.S. C.
8§ 1677f-1(a); and (6) reconsider the treatnent of depreciation
expenses incurred in France in <calculating CEP for SNR

Comrerce is affirmed in all other respects.
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